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Auburn Industrial Development Authority 

Recapture Language 2020 

 

Standard Language in Authorizing Resolution: 

Section 4. Subject to the deviations and waivers set forth in Section 2 of these Resolutions, 

the Authority may, pursuant to Section 2326-a of the Act, recover or recapture from the Company, its 

agents, subagents, contractors, subcontractors, or any other party authorized to make purchases for the 

benefit of the Project (each a "Company Party" and, collectively, the "Company Parties"), any sales and 

use tax exemption benefits obtained or purported to be obtained by the Company Parties if it is 

determined that: (A) any Company Party is not entitled to sales and use tax exemption benefits; (B) the 

sales and use tax exemption benefits are in excess of the amounts authorized to be taken by any Company 

Party; (C) the sales and use tax exemption benefits are for property or services not authorized by the 

Authority as part of the Project; (D) the Company has made a material false statement in its application 

for financial assistance; (E) the sales and use tax exemption benefits are taken in cases where a Company 

Party fails to comply with a material term or condition to use property or services in the manner approved 

by the Authority in connection with the Project; and/or (F) if the Company obtains mortgage recording 

tax abatement benefits or real property tax abatements and fails to comply with a material term or 

condition to use property or services in a manner approved by the Authority in connection with the Project 

(each a "Recapture Event"). 

As a condition precedent to receiving the financial assistance set forth in Section 2, above, the 

Company must, upon the Authority's determination that a Recapture Event has occurred, (A) cooperate 

with the Authority in its efforts to recapture any sales and use tax benefits; and (B) pay over to the 

Authority, on demand, any amounts required to be recaptured. 
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TESSY MEDICAL PRODUCTS, LLC PROJECT DEVIATION 

Tessy Medical Products, LLC 

4900 Technology Park Blvd, Auburn, NY 13021 

EIN: 85-0895762 

Authorizing Resolution Deviation (added to standard language) 

Exhibit A: REASONS FOR DEVIATION FROM UNIFORM TAX EXEMPTION POLICY 

The Authority proposes to deviate from its Uniform Tax Exemption Policy by granting the Company an 

partial waiver from its Recapture Policy. 

The reasons for deviation are as follows: 

• The nature of the 2020 Project means that the number of FTE employees is extremely difficult or 

impossible to project 

• In the event the FTE at the 2020 Project Facility falls below 25, the Authority has retained the 

right to terminate the Leaseback Agreement and future PILOT Payments if the company does not submit 

and implement a plan for the adaptation of the operations within the Project Facility and the restoration 

of the employment level of at least one hundred and fifty (150) FTEs, but is waiving recapture under 

such circumstances 

• The Authority has maintained Recapture rights based on other metrics 

Agent and Financial Agreement Terms 

(2g) In accordance with Section 875(3) of the New York General Municipal Law (as incorporated into 

the Act by reference), the policies of the Authority, and the Resolution, the Company covenants and 

agrees that it may be subject to a Recapture Event Determination (as hereinafter defined) resulting in 

the potential recapture and/or termination of any and all Financial Assistance, as described below, if the 

Company receives, or any duly appointed Subagents receives any Financial Assistance from the 

Authority, and it is determined by the Authority that:  

(1) the Company or its Subagents, if any, authorized to make purchases for the benefit of the 2020 

Project Facility is not entitled to the sales and use tax exemption benefits; or 

(2) the sales and use tax exemption benefits are in excess of the amounts authorized by the 

Authority to be taken by the Company or its Subagents, if any; or  

(3) the sales and use tax exemption benefits are for property or services not authorized by the 

Authority as part of the Project; or  

(4)  the Company has knowingly made a material false or misleading statement, or omitted any 

information which, if included, would have rendered any information in the application or 

supporting documentation false or misleading in any material respect, on its application for 

Financial Assistance; or 

(5) the Company fails to invest or cause the investment of at least Eighteen Million Dollars and 

00/100 ($18,000,000.00) in the 2020 Project Facility, as certified in writing by the Company to the 

Authority on the Completion Date (as defined in the Leaseback Agreement). 
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 The Company shall annually complete and submit to the Authority the Annual Certification 

Report in the form attached hereto as Exhibit F.  Failure by the Company to complete and submit said 

form to the Authority within thirty (30) days’ after receipt of the Authority’s written request therefor 

shall constitute an Event of Default hereunder, whereby, if such Event of Default is continuing on the 

thirty first (31st) day following the Company’s receipt or refusal of the Authority’s written notice of 

Event of Default, the Authority, in its sole and absolute discretion, may terminate this Agreement and/or 

the PILOT Agreement and undertake a Recapture Event Determination. 

The findings made by the Authority with respect to Section 2(g)(1), (2), (3) and/or (4) and/or failure to 

provide the written confirmation as required by Section 2(g)(5) with respect to the thresholds and 

requirements as identified in Section 2(g)(5), above, and/or failure to meet the thresholds and 

requirements as identified in Section 2(g)(5) above, may potentially be determined by the Authority, in 

accordance with the Authority’s “Project Recapture and Termination Policy”, to constitute a failure to 

comply with Section 875(3) of the New York General Municipal Law (as incorporated into the Act by 

reference), and/or a failure to comply with a material term or condition to use property or services or 

Authority Financial Assistance in the manner approved by the Authority in connection with the Project, 

and/or a failure to comply with the Authority’s policies and Resolution (collectively, findings and 

determinations made as described herein with respect to Section 2(g)(1), (2), (3) and/or (4) and/or the 

failure under Section 2(g)(5) to submit the required certification and/or the failure to meet the required 

thresholds and requirements as specified in Section 2(g)(5) are hereby defined as a “Recapture Event 

Determination”).  If the Authority makes a Recapture Event Determination, the Company agrees and 

covenants that it will promptly pay over any or all such amounts to the Authority that the Authority 

demands in connection therewith.  Upon receipt of such amounts, the Authority shall then redistribute 

such amounts to the appropriate affected tax jurisdiction(s).  The Company further understands and 

agrees that in the event that the Company fails to pay over such amounts to the Authority, the New York 

State Tax Commissioner and/or local taxing authorities may assess and determine the Financial 

Assistance due from the Company, together with any relevant penalties and interest due on such 

amounts. 
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AUBURN PROPERTY MANAGEMENT LLC PROJECT 

Auburn Property Management, LLC 

15 Brookfield Place, Auburn, NY 13021 

EIN: 16-1502262 

In Agent and Financial Assistance and Project Agreement 

(2g) In accordance with Section 875(3) of the New York General Municipal Law (as 

incorporated into the Act by reference), the policies of the Authority, and the Resolution, the Company 

covenants and agrees that it may be subject to a Recapture Event Determination (as hereinafter 

defined) resulting in the potential recapture and/or termination of any and all Financial Assistance, as 

described below, if the Company receives, or any duly appointed Subagents receives any Financial 

Assistance from the Authority, and it is determined by the Authority that:  

(1) the Company or its Subagents, if any, authorized to make purchases for the benefit 

of the Project Facility is not entitled to the sales and use tax exemption benefits; or 

(2) the sales and use tax exemption benefits are in excess of the amounts authorized by 

the Authority to be taken by the Company or its Subagents, if any; or  

(3) the sales and use tax exemption benefits are for property or services not authorized 

by the Authority as part of the Project; or  

(4)  the Company has knowingly made a material false or misleading statement, or 

omitted any information which, if included, would have rendered any information in the 

application or supporting documentation false or misleading in any material respect, on its 

application for Financial Assistance; or 

(5) the company fails to meet and maintain the thresholds and requirements 

representing certain material terms and conditions, said Material Term Commitment, all as 

further defined below, being the purposes to be achieved by the Authority with respect to its 

determination to provide Financial Assistance to the Project and required by the Authority to be 

complied with and adhered to, as evidenced by submission, as so required by the Authority, of 

written confirmation certifying and confirming on an annual basis beginning in the first year in 

which Financial Assistance is so claimed, through two (2) years following the construction 

completion (said date hereinafter referred to as the “Project Completion Date” and the time 

period so reference being hereinafter defined as the “Material Terms and Conditions Monitoring 

Period”) confirming creation of seven (7) full time equivalent positions at the Project Facility 

(the “Material Term Commitment”).  

 The Company shall annually complete and submit to the Authority the Annual 

Certification Report in the form attached hereto as Exhibit F.  Failure by the Company to complete and 

submit said form to the Authority by February 15 of each year during the Material Terms and Conditions 

Monitoring Period shall constitute an Event of Default hereunder, whereby the Authority, in its sole and 

absolute discretion, may terminate this Agreement and undertake a Recapture Event Determination. 

The findings made by the Authority with respect to Section 2(g)(1), (2), (3) and/or (4) and/or failure to 

provide the written confirmation as required by Section 2(g)(5) with respect to the thresholds and 
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requirements as identified in Section 2(g)(5), above, and/or failure to meet the thresholds and 

requirements as identified in Section 2(g)(5) above, may potentially be determined by the Authority, in 

accordance with the Authority’s “Project Recapture and Termination Policy”, to constitute a failure to 

comply with Section 875(3) of the New York General Municipal Law (as incorporated into the Act by 

reference), and/or a failure to comply with a material term or condition to use property or services or 

Authority Financial Assistance in the manner approved by the Authority in connection with the Project, 

and/or a failure to comply with the Authority’s policies and Resolution (collectively, findings and 

determinations made as described herein with respect to Section 2(g)(1), (2), (3) and/or (4) and/or the 

failure under Section 2(g)(5) to submit the required certification and/or the failure to meet the required 

thresholds and requirements as specified in Section 2(g)(5) are hereby defined as a “Recapture Event 

Determination”).  If the Authority makes a Recapture Event Determination, the Company agrees and 

covenants that it will promptly pay over any or all such amounts to the Authority that the Authority 

demands in connection therewith.  Upon receipt of such amounts, the Authority shall then redistribute 

such amounts to the appropriate affected tax jurisdiction(s).  The Company further understands and 

agrees that in the event that the Company fails to pay over such amounts to the Authority, the New York 

State Tax Commissioner and/or local taxing authorities may assess and determine the Financial 

Assistance due from the Company, together with any relevant penalties and interest due on such 

amounts. 

 

  


